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MEMORANDUM BR02-2

TO: Management Committee

Lo Tada¥:

frnt ol Tade
Sl 15 A’.L“Lf’z

OM: Jack A. Barnett, Engineer-Manager
SUBJECT: MONTHLY REPORT-December 2001
DATE: January 10, 2002

- Attached you will find two tables. The first is the Professional Services
Time sheet that we have provided to the Management Committee each month
with this report. The second table is a newly created table that we plan to use
to account for time spent on the EPA grant effort and on water quality efforts
in general. As to the first table, you will see that we spent little time for the
Commission in December which helped to reduce the time over the CTR. We
are now 70 hours, after one half of the contract year, over the CTR. You will
note, however, a new column in the table. In the middle of the table is a water
quality time column. You can note that almost 13 hours of the 70 hours over
the CTR can be attributed to the addition of water quality time.

We are moving ahead with the EPA grant efforts and this will add hours
to this column in the months ahead. This week I am working with the Water
Quality Committee to select a contractor from three RFP responses. Hence, this
effort should soon be moving ahead in earnest. As you know, of the $30,000
grant awarded by the EPA, the Commission reserved out $5,000 to assist in
administrating the grant and in actually helping with the grant activities. Hence,
when the grant is completed this December we will need to be able to show how
we have spent at least $2500 in grant administration, as well as an additional
$2500 in assisting with the grant. Additionally, the EPA required that we show
$1579 worth of Commission in-kind contribution to the grant efforts over and
above the $5000 we have reserved.

In order to properly track the Commission staff’s efforts with regards to
the EPA grant and the in-kind contribution, we have created the attached
spreadsheet titled EPA Grant/Water Quality Time. You will note that the period
for this spreadsheet is from the awarding of the grant in October of 2001
through December 31, 2002 when we anticipate that the grant efforts will
conclude. On this spreadsheet we will be able to track and report to the
Commission and potentially to the EPA, if required, Commission staff time
related to the administration of the grant, work assisting in the grant efforts, as
well as general water quality efforts of the Commission. These hours, then, are
converted to a monthly Engineer-Manager equivalent pursuant to the terms of
our contract and then cumulative hours and costs by category are shown at the
right of the spreadsheet.
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In the past, we have reported to the Management Committee simply our total hours expended
on Commission efforts each month. Hence, the time shown on the Professional Services Time sheet
has included in the past water quality efforts. Because of the creation of the spreadsheet to track the
EPA grant expenditures, all water quality time is tracked on the first spreadsheet. In order then to
bring those hours forward pursuant to our Commission contract, we have modified the attached
Professional Services Time sheet by adding another column which brings forward the total time spent
on water quality efforts. In order to properly account for our contract with the Commission, we
have then added the EPA $5000 into our contract with the Commission divided over the 15-month
period of the EPA grant. Hence, you will note that our time required each month, pursuant to our
contract, had been 40 hours per month and beginning in October 2001 and continuing through
December 31, 2002 our contract obligation to the Commission has increased to 43.23 hours each
month. Obviously the Commission’s efforts with respect to water quality items have in years past
and probably will continue to exceed the 3.23 hours per months allocated under the EPA grant and,
in fact, we have committed to exceed this amount in our in-kind contribution. Nonetheless, we view
the EPA as providing potentially $5000 worth of reimbursement to the Commission for time that,
at least in part, would have probably been spent on water quality efforts. At the end of this year we
should be better able to tell the Management Committee how much of our time is spent on water
quality issues. '

Should you have any questions at all regarding the tracking of the grant and water quality
effort from a budgetary standpoint, please don’t hesitate to call us. We do not plan to provide the
second table to the Management Committee each month but the accounting will be available should
you destre it. '

Now, to other matters, on December 6, Don attended a meeting in Logan between PacifiCorp
and the modeling technical leads from Utah and Idaho. The purpose of the meeting was to review
water distribution in the Lower Division during the 2001 irrigation season and in preparation of a
meeting between PacifiCorp and the Bear River Water Users Association. There is a difference of
opinion between PacifiCorp and the Bear River Water Users Association regarding the appropriate
-accounting for storage releases from Bear Lake pursuant to the Settlement Agreement (see attached
two letters from Randy Budge). PacifiCorp wanted to meet with the state technical modeling leads
and the Commission so that it could understand from the states the calculations and allocations from
last season in advance of the meeting with the Bear River Water Users Association.

To help crystalize the issues in 2001, the net water released from Bear Lake was 244,500 af.
This is calculated by taking Bear Lake outflow gage minus inflow from Rainbow and Dingle minus
the Mud Lake inflow amounts prescribed by the Dietrich Decree. PacifiCorp turned off the pumps,
taking the position that the Agreement only allowed the pumping of 245,000 acre-feet. Of that water
released from Bear Lake, 8,900 af went to cover the transit losses prescribed in the Dietrich Decree.
An additional 14,400 af discharged past Cutler during the irrigation season, of which approximately
8,000 af were associated with a couple of storm events and 6,000 af comes from a continuous flow
of between 20 and 25 cfs below the power plant at the Collinston gage. This left the 2001 water year
with 221,500 af of storage water delivery measured at the various headgates. The main contention
of the irrigators is that the allocation identified in the Settlement Agreement they believe is to be
delivered to the headgates. This would mean that in 2001 they could have received a full allocation
of 245,000 acre-feet instead of the 221,500 acre-feet allowed by PacifiCorp. PacifiCorp maintains
that the allocation is total storage release trom the lake regardless of its allocation downstream.

. The Commission, of course, is not a party to the Settlement Agreement and has not taken a
position on this issue but we do believe that it is important that the irrigators and PacifiCorp resolve
their difterences as to the definition of the storage release prior to this irrigation season. If we were
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ever to get into a water emergency without the resolve of this issue, the Commission would be drawn

nto the middle ot the fray. We will keep the Management Committee apprised of the discussions
as they continue.

Next week I plan to attend a Bear River Water Quality Task Force meeting in Brigham City.
On the near horizon, work needs to be done on a report from the TAC on ground-water depletions
in the Lower Division and on the last biennial report. The snowpack on the Bear River totaled more
than normal in December, but it has now dropped to where it is just below 100%.

np
attachments



Bear River Commission

Professional Services Time
FY 2001 - 2002

Equivalent Year Year
Regular Time Spent During Month Water Year To Date To Date
Engineer- Staff Quality Equivalent To Date Time Hours Over
Month Manager Engineer  Technician Time Total Time Required Or Under
July 44 .25 4.00 0.00 0.00 47.05 47.05 40.00 7.05
August 112.00 65.50 0.00 0.00 157.85 204.90 80.00 124.90
September 22.00 14.50 0.00 0.00 32.15 237.05 120.00 117.05
October 26.75 1.25 0.00 713 34.76 271.81 163.23 108.58
November 21.50 17.00 0.00 1.75 35.15 306.96 206.45 | ‘ 100.50
December 1.75 10.25 0.00 3.81 12.74 319.69 249.68 70.01
January
February
March
April
May
June
YTD Total  228.25 112.50 0
Equivalent 78.75 0
% of Total 71% 25% 0%
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Jody Williams
Kruse, I.anda & Maycock

50 West Broadway

Dear Jody:
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2ENCER'S C-MAIL ADOREST o ratneiaw.nm

October 26, 2001

Traasmitted Via Fax snd U.S. Mail:

Eighth Floor, Bank One Tower

Salt Leke City, Utah 84101-2034
Fax: 801-359.20F o33%

Re:  PucifiCorp - Bear Lake Operations

To confitm our October 22 phone conversation, the Boar River Water Users Asgociation
(“lrrigators™) desires to schedule 8 megling With PacifiCorpat a couvenicnt time to address various
th respect to the following Bear l.ake operational matters:

1. ‘The propet rmothod for calculating the delivery of storage waiet to the contract
holders under the Bear Lake Semlement Agreement.
position is set forth in my leiter to you of September 11, 2001.

This issuc and the frngators’

2. whether PacifiCorp and the lrrigators should participate with Bear Lake Watch and

the various other Bear Lake interest groups they represent 1n @ joint study of Bear
Lake water quality, provided Bear Lake Watch would withdraw its request to the
orps in the pending dredging permit procecdings for an Environmeontal
pact Statement (EIS). The Ierigators contioue to be very concerned about EIS
roquests which roight dclay issuance of badly-needed dredging permits and/or result
in an uncontrotled analysis and result which could restrict of impais PacifiCorp’s
Bear Lake operations and the delivery of storage water. The Irrigators feel there may
pe a possibility of reducing these risks by participating in a water quality study
Jdefined to be lower iD SCOPC and smaller in scale.

000G ¢ IANNOS IO N1 0 ce:vi

1882-v8-03d

P. 02
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3. The Trrigators desire 10 thoroughly understand, provide input and perhaps make
change recommendations regarding PacifiCorp’s pohicies and operating criteria
goveming Bear Lake storage and releases at clevations above 5918. This would

address the decision, timing and magnitude of fall and winter rcleases during flood
cnntrol opetations and how soil moisture conditions arc factored in-

4. Under PacifiCorp’s Structural Realignment Proposal (SRP), what changes will be
made to the current owncrship and opesational responsibilities for Bear Loke storage
water nights and the Camp Lifton facifities? Willthese assets be owned and managed

by tho generation company, the service company. ot the 1daho distribution company?

The upcoming Bear River Commission meeting typically beings us together, but Jikely will
not afford sufficient time to address these issues. Thereforc, we would suggest arranging a separate
meeting in Smithficld. Please advise.

Sincerely,

RANDALLC. BUDGE
RCBuxx
cc:  Bear River Wwater Users Association Boesd
D. Brent Rose

(a7 RN ] SATq 787 R’

@339A08 * IANNOST0 N1 06
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Scptember 13, 200)

VIA FAX_TO (801) 359-3954 AND U.S. MAIL

Jody Williams

Kruse, Landa & Maycock, L.L.C.
Eighth Floor, Bank One Tower
50 West Broadway (300 South)
Salt Take City, Utah 84101-2034

RE: Pacificorp - Bear Lake Srorage Contracty
Dear Jodi:

W arc writing as counsel for the Bear River Water Uscr’s Association and its canal company
and individual members who will be referred to collectively as the “lrrigators™. The Irrigators are
the holders of all PacifiCorp contracts for supplemental storage water from Bear Lake. ‘The purpose
of this letter is to identify and sct forth our position with regard to issues in which we apparcntly
have a scrious disagreement with PacifiCorp.  These issucs deal with the proper method of
calculating storage water deliverics under the Bear J.ake Settlement Agreeiment (the “Agreemcnt”).
We suggest that there is an urgent need to address these issues without delay in order to facilitate a
resolution well in advance of the next iiTigation scason.

At Pacificorp’s mecting with the Irrigators in Logan on August 23, 2001, the Irrigators
voluntarily agreed to reduce their current storage water use by an average of 50% across the board
in order to prolong water delivery. This substantal reduction demonstrated the strength and unity
of the Association and coopceration by the Irrigators in dealing with scvere drought conditions in an
cffort to insurc that growing crops can mature and be harvested through the month of September
without exceeding the lirigators’ respective contract limitations.  Bear River Canal Company’s
contribution was truly magnanimous given the fact that it has no contract limitation. An important
point o note is that the decision of the Irrigators to voluntarily curtail this ycar, and particularly Bear
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River Canal Company’s decision, was in large part prompled by the Trrigators™ deep concern with
regard to and desive to be suppotive of PacifiCorp’s cfforts in securing the necessary dredging
permits pursuant Lo its pending applications. As sct forth below, the decision was not made because
the frripators believed PacifiCorp was limited 1 1t$ authority to continuc o deliver water out of Bea
1 ake. but rather because of the circumstances surrounding the pending dredging permit applications
and the Lirigators’ respective contract limitations.

Reeently, Pacificorp has asserted two interpretations of the Agicement which the lrrigators
believe are in error. The first issuc is Pacilicorp’s contention that the Agrecment cstablishes a
245,000 A .I". maximum anaual delivery ol storage watcr from Bear I.ake to all contract holders. The
second issue is Pacificorp’s contention that the “annual allocation” of storage water is mcasuved at
the Fifton point of delivery into the outlet canal, as opposcd to the Trrigators’ respective points of
delivery along the Bear River downsticam. The lrrigators’ position on these two issucs is sct forth
below.

ISSUE RE 245,000 AL, DELIVERY LIMITATION

Consistent with the Bear River Compact, there is nothing in the Agreement which
restricts the delivery of water to the Irrigators when the leve!l of water in Bear Lake, on
March 1, is above the itrigation rescrve clevation of 5914.7 feet. (A copy of the Agreement
i< attached for convenientreferenice ) The only limitations that apply at lake levels above the
irrigation rescrve are those set forth in the Irrigators individual contracts with Pacificorp.
This ycar, becaunse the lake level was above the wrrigation reserve on March J, 2001, the
Agreement imposed no delivery limitations.

Paragraph 4 of thc Agreement provides for a “Bear Lake Storage Allocation and
Recavery Proposal” (“Recovery Proposal”), consisting of two pages attached to the
Agreement, which was “approved by the Iirigators, the Beav Lake Group and by PacifiCorp
as its established policy and guideline for the operation and management of Bear Lake”
Paragraph 6 of thc Agreemcent expressly provides that the Recovery Proposal is a voluntary
plan for allocating walter in times of shortage, and “...nothing in this Seltlement Agreement
shall be construed as un abandonntent or forfeiture of uny appropriated, contract or vther
rights belonging 1o the partics.” Column 5 of the Recovery Proposal scts forth the annual
allocation schedule, which begins at a 100% allocation of 230,000 acrc-feet at elevation
5914 .7 feet, and reduces progressively for cach one foot of drop in Jake elevation. luriher,
footnote 2 to the “Annual Allocation” column in the Recovery Proposal includes the
following languagc:

(2) The “Anuual Allocation” represcents the total,
eslimated quantity of water available to be delivered
o boldcrs of contracts with Pacificorp.  The
maximum historic delivery of 245,000 AT. (1961)
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shall be available at all elevations above the
“irrigation reserve”.  The reduced allocations
available at each elcvation below the “irrigation
reserve” of $914.7 shall be subject to the following
conditions: *¥¥*,

‘The sccond sentence of footnote (2) imposes no agreed-t0 limitation and is nothing
more than informational dicta. Tt simply refers to the maximum historic delivery of 245,000
AJ. The provision says nothing about the Irrigators being bound to that historic delivery
amount. It cannot limit the Trrigators’ contract catillements above the irigation rcserve
because no recovery proposal is in effect at higher clevations; and besidces, the Agrecment,
by its terms, cannot be construed as an abandonment of any contract right of the Irrigators.
PacifiCorp’s reading that the referenced 245,000 A.F. imposcs a maximuin limitation is
{otally inconsistent with and contrary 10 the Annual Allocation column of the Recovery
Proposal which lists 230,000 A.F. at elcvation 5914.7 as a 100% allocation. ‘The third
sentence of footnote 2 makes it clear that reduced allocations only apply at all clevations
below the ‘irrigation reserve. Morcover, the stated 100% allocation 0f 230,000 A.F. cquates
almost cxactly with the sum cqual to the total of the maximum deliverics contracted for
under all of the contracts (using, for illustrative purposcs, a historic delivery quantity to Bear
River Canal Company).

Based on the foregoing, the lirigators strongly maintain that the Agrecment imposcs
no starage water delivery restriction during the irrigation scason when, on March 1, the Jevel
ol water in Bear Lake is above the irrigation reserve at elevation 5914.7 fect; and, further,
that above such clevation, the only storage water delivery restrictions that exist are thosc sct
forth in the [erigators’ respective coptracts.

ISSUL RE MEASUREMENT OF WATER DELIVERY

Bear Lake supplemental storage watcr io which the Irrigators are entitled under their
respective contracts is required, pursuant 10 the terms of their respective contracts, 10 be
delivered at the Irrigators’ respective points of diversion and delivery along the Bear River.
Due to the fact that nothing in the Agreement is to be construcd as an abandonment or
forfeiture of any contract right, it is the Tirigators’ position that under the Agreement, storage
water pursuant to the annual allocation schedule set forth in Column § of the Recovery
Proposal, isto be delivered atthe Imigators’ respective points of diversion and delivery along
(he Bear River and thus be measured and quantified for purposes of the Agreement at those
points, less the delivery losscs specified in the Dietrich Deerec. It is inconsistent and cntircly
illogical to measure the “annual allocation” at the Lifion point of delivery tothe outlet canal.
Such would effectively force the lrrigators to unfairly absorb the results of the Pacificorp
operational decisions, such as rcleases below Cutler, which result in no i gation water or
benefit to lrigators. As indicaled in footnote 2, the annual allocation represents water “lo
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be delivered to holders of the contracts with PacifiCorp,” and cannot include watcr that is
never delivered 1o Jrrigators for operational reasens over which only Pacificorp has control.

tt s important that we reach an understanding on these issues, particularly in light of the fact
that curtailments under the Agrecment arc certain to begin and will severely impact Irrigators next
year absent a return to conditions of sufficient water supply. Wc believe that it is extremely
important for Pacificorp and the Irrigators to be consistent and harmonious in their interpretation of
the Agreement. To that end, we urge Pacificorp 1o reconsider its position as stated at the August 23,
2001, mecting. The interpretation as suggestcd by the Inigators above is not only consistent with
the express language, spirit and intent of the Agreement, buf the fact is that this interpretation poscs
no hardship or burden on Pacificorp.

Jodi, we will leave this inatter to you to take up with the appropriate Pacificorp officials. As
always, we arc happy to meel to work through these issues and eliminate any misunderstandings or
conflicts.

Sincercly,

RACINL:, OLSON, NYL, BUDGE
AI\D BAILEY, CHARTERED

l&/\/t/) é ’[)ﬁ(

R, A\L{ C.RUDGF,

Attor r Bear River Water Users Association

CLYDE, SNOW, SESSIONS & SWENSON, P.C.

\ ~~
N 4 'O
Q,)“ '\V\Q}/\d {Q‘ ‘L‘(_ bl({ Q((r?
D. BRENT ROSE,
Attorneys for Bear River Water Users Association

RCB/np

cc. BRWUA Board of Directors
Will Atkin - Utah Division of Water Rights
Bitl Ondechen - Idaho Department of Water Resources
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